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**** Bifl No. ****

Tntroduced By *************

BY Request of the ***t(t(****

A Bill for an Act entitled: "An Act generarly revisingr water

supply raws for subd"ivisions; requiring a public water supply
system and a public sewer system in certain subdivisionsi
providingf a process for alternatives to the required public water

supply system and public sewer system; and amending sections 76-

3-504t 76-3-51Lt 76-3-601 | '7G-3-6A4, and T6-3-622, MCA.n

Be it enacted by the Legisrature of the state of Montana:

Section 1. Section 764-5A4, MCA, is amended to read:

"76-3-504. Subdivision regulations -- contents. (1) The

subdivision regulations adopted under this chapter must, at a

minimum:

(a) list the material-s that must be included in a

subdivision application in order for the application to be

determined to contaj-n the required el-ements for the purposes of
the review required in 76-3-604 (1);

(b) except as provided in 75-3-509, 76'3-609, or'76-3-616,
require the subdivider to submit to the governing body an

environmental assessment as prescribed in 76-3-603;

(c) establish procedures consistent with this chapter for
the submission and review of subdivision applications and amend€d

applications;
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(d) prescribe the form and contents of preliminary plats
and the documents to accompany final plats i

(e) provide for the identification of areas that, because

of natural or human-caused hazards, are unsuitable for
subdivision development. The regulations must prohibit
subdivi-sions in these areas unless the hazards can be eliminated
or overcome by approved construction techniques or other

mitigation measures authorized under T6-3-608 (4) and (5) .

Approved construction techniques or other mitigation measures may

not include building regulations as defined in 50-60-101- other
than those identified by. the department of rabor and industry as

provid.ed in 50-50-901.

(f) prohibit subdivisions for building purposes in areas

located within the floodway of a frood of 100-year frequency, as

defined by Title 76, chapter 5, or determined to be subject to
floodinq by the governing body;

(g) prescribe standards for:
(i) the design and arrangement of lots, streets, and roads;

(ii) grading and drai-nage; and

LC 8011
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fi-trl-.1;1=i![ the location and insta]-lation of public utilitj-es;
(h) provide procedures for the administration of the park

and open-space requirements of this chapter;

(i) provide for the review of subdivision applications by

affected public utilities and those agencies of 1ocal, state, and

federal government identified during the preapplication

consultation conducted pursuant to subsection (1) (q) or those

having a substantial interest in a proposed subdivision. A public
utility or agency review may not delay the governing body's

action on the application beyond the time limits specified in

this chapter, and the failure of any agency to complete a revj-ew

of an applicat.ion may not be a basis for rejection of the

application by the governing body.

(j) when a subdivision creates parcel-s with lot sizes

averaging less than 5 acres, require the subdivider to:
(i) reserve all or a portion of the appropriation water

rights owned by the owner of the land to be subdivided and

transfer the water rights to a single entity for use by

landowners within the subdivision who have a lega1 right to the

water and reserve and sever any remaining surface water rlghts
frnm flra 'lrnrl .

9.lv 4qllg,

(ii) i-f the land to be subdivided is subject to a contract

or interest in a public or private entity formed to provide the

use of a water right on the subdivision 1ots, establish a

landownerrs water use agreement administered through a single

entity that specifies administration and the rights and

responsibilities of landowners within the subdivision who have a

LC 801_1
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and access to the water; or

reserve and sever all surface water

rc 8 011

legal

rights from the

land;

(k) (i) except as provided in

require the subdivider to establish

subdivision that:

subsection (1) (k) (ii),

ditch easements in the

(A) are in locations of appropriate topographic

characteristics and sufficient width to allow the physical

placement and unobstructed maintenance of open di-tches or

belowground pipelj-nes for the delivery of water for irrigation to

persons and lands legally entitled to the water under an

appropriated water right or permit of an irrigation district or

other private or publi-c entity formed to provide for the use of
the water right on the subdivision lots;

(B) are a sufficient distance from the centerline of the

dlt.ch to allow for constructj-on, repai-r, maintenance, and

inspectlon of the ditch; and

(C) prohibit the placement of structures or the planting of
vegetation other than grass wi-thin t.he ditch easement without the

written permission of the ditch owner.

(ii) Establishment of easements pursuant to this subsection
(1) (k) is not required i-f :

(A) the average lot size is L acre or l-ess and the

subdivider provides for disclosure, in a manner acceptable to the

governing body, that adeguately notifies potentiar buyers of lots
that are classified as irrigated land and may continue to be

assessed for irrigation water delivery even though the wat.er may

ri nh{-! ryrrL

(iii)
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not be del-iverabl_e; or

(B) the water rights are removed or the process has been

initiated to remove the water rights from the subdi-vided rand

through an appropriate legal or administrative process and if t.he

removal or intended removal- is denoted on the preliminary p1at..

rf removal of water rights is not complete upon filing of the

final plat, the subdivider shall provide written notification to
prospective buyers of the intent to remove the water right. and

shall- document that intent, when applicabre, in agreements and

legal documents for related sal_es transactions.
(1) require the subdi-vider, unless otherwise pr'ovj-ded for

under separate written agreement or filed easement, to file and

record ditch easements for unobstructed use and maintenance of
existing water delivery ditches, pipelines, and facilities in the

subdivision that are necessary to convey water through t.he

subdivision to lands adjacent to or beyond the subdivision

boundaries in quantities and in a manner that are'consistent wit.h

historic and lega1 rights;

(rn) require the subdivider to describe, dimension, and show

public utility easements in the subdivision on the final plat in

their true and correct l-ocation. The public utility easements

must be of sufficient. width to allow the physical placement and

unobstructed maintenance of public utility facilities for the

provision of public utility services within the subdivision.
(n) establish whether the governing body, its authorized

agent or agency, or both will hold public hearings;

(o) establ-ish procedures describinq how the governi-ng body

LC 801L
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or its agent or agency will address informat.i on presented at the
hearing or hearlngs held pursuant to 76-3-605 and i-6-3-615;

(p) establish criteria that the governlng body or reviewing

authority will use to determine whether a proposed method of

disposition using the exempti-ons provided in 16-3-20L or ?6-3-2aj

is an attempt to evade the requirements of this chapter. The

regulations must provide for an appears process to the governing

body if the reviewing authority is not the governing body.

(q) establish a preapplication process that:
(i) requires a subdivider to meet with the authorized agent

or agency, other than the governing body, t.hat is designated by

the governing body to review subdivision appticat.ions prior to
the subdivider submitting the applicati-on;

' (ii) requires, for informational purposes only,
identification of the state 1aws, rocal regulations, and growth

policy provisions, if a growth policy has been adopted, that may

apply to the subdivision review process;

(iii) requires a list to be made avai-lab1e to the subdivider

of the pubric utirities, those agencies of loca], state, and

federal government, and any other entities that may be contacted
for comment on the subdlvision application and the tirneframes

that the public utiritj-es, agencies, and other entities are given

to respond. lf, duririg the review of the application, the agent

or agency designated by the governi-ng body contacts a public
utility, agency, or other entity that was not included on the

list originally made available to the subdivider, the agent or

agency shalr notify the subdivider of the contact and the

LC 1011
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timeframe for response.

(iv) requires that a preapplication meeting take prace no

more than 30 days from the date that t.he authorized agent or

agency receives a written request for a preapplication meeting

from the subdivider; and

(v) establishes a time limit after a preapplication meeting

by which an appli-cation must be submitted as provided in
1 6-3-604;

' (r) requi-res that the written decision required by 7 6-3-620

must be provided to t.he applicant within 30 working days

foll-owing a decision by the governing body t.o approve,

conditional-Iy approve, or deny a subdivision.

\4 (a) The subdivision requlations adooted under this
:nrar mrl scribe stan ano sewaqe

sol-id waste disposal.

(b) Except as provided in subsection (2) (c), the standards

must, dt a minimum, meet the:

(i) requlations adopted bv the department of envj-ronmental

guality under 76-4-104 for subdivisions that will- create one or
more parcels containi-ng less than 20 acres; and

(ii) standards pqovided in 76-3-604 an4 76-3-522 for
subdivisions that will create one or more parcels containi,nq 20

acres or more and less t.han 160 acres.

(c) When a residential subdivision is proposed at least in
part within a basin where new appropriations of water are

requlated pursuant to 85-2-330, 85-2-336, 85-2-341, 85-2-343, or
85-2-344 and the subdivision creates 20 or more lots with an

rc 8 01L
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averaqe lot size of less than 3 acres, the standards must reguire
the subdivider to:

(i) install a public water svstem and a pub]ic sewer svstem

that meet the requlations adopted bv the department of

environmental gualitv under 76-4-104; or

(ii) seek approval from the local governinq bodv to install
an alternative to a public water svstem and public sewer svstem.

The local qoverninq bodv shall hold a public hearinq on the

proposal based on the information provided pursuant to 76-3-

622 (41 .

(d) Ihe provisions of ?6-3-511 applv to subsection (2) (b) of
this section bUt do not apply to subsection (2) (c).

{2}13.L In order to accomplish the purposes described i-n

76-3-501, the subdivision regul-ations adopted under 76-3-509 and

this section may include provisions that are consistent with this
section that promote cluster development.

{€+lg_L The governing body may est.ablish deadlines for
submittal of subdivision applications. "

{Internal References to 76-3-504:
50-60-907 50-60-907 76-3-577 a ZG-3-517a
76-3-607 a 76-3-604x 76-3-604a 75-3-605x
76-3-609 x 76-3-515x 76-3-620 x|

Seetion 2. Section 76-3-51,1,, MCA, is amended to read:

"76-3-511. Local regulations no more stringent than state
regrulations or guidelines. (1) Except as provided in subsections
(2) through (41 or unless required by state raw, a governing body

may not adopt a regulation under 76-3-501 or @

LC 8 011
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75-3-504 (2) (b) t.hat is more st.ringent than the comparabre state
rnnill rf .i^*^ 

^- ^,,.i,.t^t.i^^^ r]-.regurataons OI yuru=!rrrED u.rat dddress the same circumstanCeS.

Tho anrrarn i na h^A', -=,, irrrs vuvErrr-Lrr9 body may incorporate by reference comparable state
regulatlons or guidelines.

(2) The governing body may adopt a regul-ation t.o implement

76-3-501 or ffi 76-3-504 (2) (b) that is more

strrngent than comparable state regulations or guidelines only if
the governing body makes a written finding, after a public

hearing and public comment and based on evidence in the record,

that:

(a) the proposed local- standard or requiremenL protects

public health or the environment; and

(b) the local standard or reguirement to be imposed can

mitigate harm to the public health or environment and is

achievabl-e under current technology.

(3) The written finding must reference informatj-on and

peer-reviewed scientific studies contained in the'record that

forms the basis for the governing body's concfusion. The written

finding must al-so include information from the hearing record

regarding the costs to the regulated community that are directly

attributable to the proposed local standard or requirement.

(4) (a) A person affected by a regulation of the governing

body adopted after January 1, l-990, and before April !4, 1-995,

that that person beli-eves to be more stringent than comparable

state regulations or guidelines may petition the governing body

to review the regulation. If the gioverning body determines that

the regulation is more stringent than comparabl-e state

LC B 011
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regulations or guiderines, the governing body shal_l comply with
this section by either revising the regulatj-on to conform to the
state regulations or guidellnes or by making the written finding,
as provided under subsection (2), within a reasonabl-e period of
time, not to exceed l-2 months after receiving the petition. A

petition under this section does not relieve the petitioner of
the duty to comply with the challenged regulatj-on. The governing

body may charge a petition filing fee in an amount not to exceed

$2s0.

(b) A person may also pet.ition the qoverning body for
a regulation review under subsection (4) (a) if the governing body

adopts a requlation after January 1-, 1990, in an area in which no

state regulations or guidelines existed and the state government

subsequently establishes comparable regulations or guidelines
that are l-ess stringent than the previously adopted governing

body regulation. "

llnternaJ. Refererces to Z6-3-511:
75-3-507 x 76-3-504 x t6-3-622x I

section 3. section 76-3-60i., McA, is amended to read.:

"76-3-601. snbmission of application and preliminary plat
for revietr -- water and sanitation information required. (1)

subject to the submittal deadlines estabrished as provided in
ru'-*'-Se+{ef 76-3-504(4), the subdivider shall present to the
governing body or to the agent or agency designated by the
governing body the subdivision application, incl_uding the
preliminary plat of the proposed subdivision, for local review.

IU LC 801-1
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The preliminary plat must show a1l pertinent features of the

proposed subdivision and all- proposed improvements and must be

accompanied by the preliminary water and sanitation information
required under "l6-3-522 

.

(2) (a) When the proposed subdivision lies within the

boundarj-es of an incorporated city or town, the apprication and

preliminary plat must be submitted to and approved by the city or

town governing body.

(b) When t.he proposed subdivision is sit.uated entirely i-n

an unincorporated area, the applj-cation and preliminary plat must

be submitted to and approved by the governing body of the county.

However, if the proposed subdivision lies within 1 mile of a

third-class cit.y or town, within 2 miles of a second-class city,

or within 3 miles of a first-class city, the county governing

body shall submit the application and preliminary plat to the

city or town governing body or its designated agent. for review

and comment. If the proposed subdivision is si-tuated within a

rural school district, as described in 20-9-615, the county

governing body sha1l provide a surnmary of the information

contained in the application and preliminary plat to school

district Lrustees.

(c) If the proposed subdivision lies partly within an.

incorporated city or Lown, the application and preliminary plat

must be submitted to and approved by both the city or town and

the county governing bodies.

(d) When a proposed subdivision is also proposed to be

annexed to a municipality, the governing body of the municipality

11 LC 1011
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shall- coordinate the subdivision review and annexation procedures

to minirnize duplication of hearings, reports, and other
requirements whenever possible.

(3) The provisions of 76-3-604, 76-3-605, i6-3-608 through
76-3-61-0, and this seclion do not rimit the authority of certai_n

municipalities to regulate subdivisions beyond their corporate
lirnits pursuant to 7-3-4444."

ItnternaL References to 76-3-G0i:
76-3-509 x* |

Section 4. Section 76-3-604, MCA, is amended to read:

"76'3-604. Review of subdivision appJ.ication -- review for
reguired elements and sufficiency of information. (1) (a) Within
5 working days of receipt of a subdivision application submitted
in accordance with any deadrines established pursuant to
?ffi4{€+ 76-3-504 (4) and receipt of the revi_ew fee submitted
as provided in 76-3-602, the reviewing agent or agency shall
determine whether the application contains all of the rist.ed
materials as required by 76-3-504 (1) (a) and shall notify the
subdivider or, with the subdivider's written permission, the
subdividerfs agent of the reviewing agent's or agency,s

determination.

(b) rf the reviewi-ng agent or agency determines thar
erements are missing from the application, the reviewing agent or
agency sha1l identify those elements in the notification.

(2) ia) within 15 working days after the reviewing agent or
agency notifies the subdivider or the subdivider's agent that the

L2 LC 1011
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application contai-ns al1 of the required efements as provided in
qtrhcanf ian /'l \ / the reviewing agent or agency shall determine\LI I Lrre !svrswJrry oyErtL uI d'gE:lluy Jlld,_L+ UELEJ

whether the application and requi-red elements contain detailed,
supporting information that is sufficient to allow for the review

of the proposed subdivision under the provisions of this chapter

and the local regulations adopted pursuant t.o this chapter and

shall notify the subdivider or, with the subdivider I s written
permission, the subdivider's aqent of the reviewj-ng agent's or
agency' s determination

(b) If the reviewing agent or agency determines that

information in the application is not sufficient to allow for
review of the proposed subdivision, the reviewing agent or agency

shaIl identify the insufficient informatlon in its notification.
(c) A determination that an application contains sufficient

information for review as provided in this subsection (2) does

not ensure that the proposed subdivision will be approved or

conditionally approved by the governing body and does not limit
the ability of the reviewing agenE or agency or the governing

body to request additional information during the review process.

(3) The time l-imits provided in subsections (1) and (2)

apply to each submittal of the application until:
(a) a determination is made that the application contains

the required elements and sufficient information; and

(b) the subdivider or the subdivider's agent is notified-
(4) After the reviewing agent or agency has notified the

subdivider or the subdivider's agent that an application contaj-ns

sufficient information as provided in subsection (2), the

13 LC 8011



Unofficial, Draft Copy
As of: JuJy 2G, 2012 (4;00pm)

LC8011

governing body shalL approve, conditionalry approve, or deny the
proposed subdivision within 60 working days or B0 working days if
the proposed subdivision contains 50 or more lots, based on its
determination of whether the application conforms to the
provisions of this chapter and to the local regulations adopted
pursuant to this chapter, unless:

(a) the subdivider and the reviewing agent or agency agree
to an extension or suspension of the review period., not to exceed

1- year; or

(b) a subsequent public hearing is schedured and held as

provided in 76-3-615.

(5) (a) rf the governing body fail-s to comply with the time
rimits under subsection (41, the governing body shall pay to the
subdivider a financial penalty of $50 per lot per month or a pro
rata portion of a month, not to exceed the totar amount of the
subdivision review fee collected by the governing body for the
subdivision application, until the governing body denies,
approves, or conditionally approves the subdivision.

(b) The provisions of subsection (5) (a) do not appty if the
review period is extended or suspended pursuant to subsectj-on
(4).

(6) rf the governing body denies or conditionally approves

the proposed subdivision, it shall send the subdivider a letter,
wj.th the appropri-ate.sj-qnature, that complies with the provisions
of 76-3-620.

(?) (a) The governing body shall col-lect public comment

submitted at a hearing or hearings regarding the information

I4 LC 8 011
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presented pursuant to 16-3-622 and shal_1 make any conrments

submitted or a summarv of the comments submitted avail-able to the

subdivider within 30 days after conditional approval, or approval

of the subdivision application and preliminary plat.

(b) The subdivider shal-l-, as part of the subdividerrs

application for sanitation approval, forward the comments or the

summary provided by the governing body to the:

(i) revj-ewing authority provided for in Title 76, chapter

4, for subdivisions that will creale one or more parcels

containing less than 20 acres,' and

(if) local heal-th department or board of health for proposed

subdivj-sions that will create one or more parcels cont.aining 20

acres or more and less than 160 acres.

(8) (a) For a proposed subdivision that will create one or

more parcels containing less than 20 acres, the governing body

may requlre approval by the department of environmental quality

as a condition of approval of the final plat.

(b) For a proposed subdivision that will create one or more

parcels containi nq 20 acres or more, the governing body may

condition approval of the final plat upon the subdivider

demonstrating, pursuant Lo'76-3-622, that there is an adequate

water source and at least one area for a septic system and a

replacement drainfield for each l-ot.

(9) (a) Review and approval, conditional approval, or

denial of a proposed subdivision under this chapter may occur

only under those regulations in effect at the t.ime a subdivision

application is determined to contain sufficient i-nformation for

15 LC 8011
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review as provided in subsection (2\ .

(b) rf regulations change during the revi-ew periods
provided in subsections (1) and (2), the determination of whether
the apprication contains the required el_ements and sufficlent
information must be based on the new regulations. "
llnternaT References to 76-3-604:
76*3-504 x 76-3*504x 7 6-3-504 x
75-3-608 x
76-3-620 x

76-3-601 x
76-3-615 x76-3-609x * 76-3-609x

76-4-125x 75-4-1.25x \

section 5. section i6-3-622, MCA, is amended to read:

"76'9-622. water and sanitation information to accompany

preliminary plat. (1) Except as provided in subsection (z), the
subdivider shall submit to the governing body or to the agent or
agency designated by the governing body the information l-isted in
this section for proposed subdivisions that wirl incrude new

water supply or wastewater facilities. The information musr

incl-ude:

(a) a vicinity map or plan that shows:

(i) the location, within 100 feet outside of the exterior
property rine of the subdivision and on the proposed lots, of:

(A) flood plains;
(B) surface water features;
(c) springs;

(D) irrigation ditches;
(E) existing, previously approved, and, for parcers ress

than 20 acres, proposed water wells and wastewater treatmenc
systems,.

1,6 LC 8011
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(F) for parcels fess than 20 acres, mixing

as provided in subsection (1) (g); and

LC B 011

zones identified

(G) the representaLive drainfietd site used for the soir
profile description as required under subsection (1) (d); and

(ii) the .location, withi-n 500 feet outside of the exterior
property line of the subdivision, of public water and sewer

f:nilil-ioe.e+vv t

(b) a description of the proposed subdivision's water

supply systems, storm water systems, solid waste disposal

systems, and wastewater treatment systems., including whether the
water supply and wastewater treatment systems are individual,

shared, multiple userr or public as those systems are defined in
rrr I aq nrrhl 'i qlrar{ l-rrz l-l-ra Aan--!ursr yuvrrorrcd by the department of environmental quality;

(c) a drawing of the conceptual lot layout at a scale no

smaller than 1 inch esual to 200 feet that shows all information

-a^,..i -^n t^- ^ 
'l 

^! 1^-.^..! l^^-.*^-! i - -.-1^^ -l^-!^l L-- !requr-req ror a l-ot layout document in rules adopted by the

department of environmental quality pursuant to 7 6-4-104;

(d) evidence of suitability for new onsite wastewater

treatment sys!ems that , dL a mi-nimum, includ€s:

(i) a soil profile description from a representative

drainfield site identified on the vicinity map, as provided in

subsectj-on (1) (a) (i) (G) , that complies with standards published

by the department of environmental quality;

(ii) demonstration that the soil profil-e contains a minimum

of 4 feet of vertical separation distance between the bottom of

the permeable surface of the proposed wastewater treatment system

r^-l a 'l i-.ir.i-^ l -"^*. -*Jartu a f llrrf Lf rrg rclycr t cLltu

T1 LC B 011
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(iii) in cases in which the soil profile or other
information indicates that ground water is within T feet of the
natural ground surface, evidence that the ground water wil-l not
exceed the minimum vertical separation distance provided in
subsection (1) (d) (ii);

(e) for new water supply systems, unless cisterns are

proposed, evidence of adequate water availability:
(i) obtained from welr logs or testing of onsite or nearby

wel-1s

(fi) obtained from information cont.ained in published

hydrogeologj-ca1 reports; or

(iii) as otherwise specified by ru.t-es adopted by the

department of environmental quality pursuant Lo i6-4-104;
(f) evi-dence of sufficient water quality in accordance with

rules adopted by the department of environment.al qual.ity pursuanr

Lo 76-4-704;

(q) a preliminary analysis of potential lmpacts to ground

water quality from new wastewater treatment systems, usi-ng as

guidance rules adopted by the board of environmental review
pursuant to 75-5-301 and 75-5-303 related to standard mixj-no

zones for ground water, source specific mixinq zones, and

nonsignificant changes in water quarity. The preriminary anarysis
may be based on currently available information and must consider
the effects of overrapping mixing zones from proposed and

existing wastewater treatment systems within and directlv
adjacent to.the subdivision. rnstead of performing the
preliminary analysis required under this subsection (1) (g), t.he

18 LC 801 1



Unofficial Draft Copy
As of:. JuTy 26,20L2 (4:0Opm)

LC B 011

srrhdirrirler mA\/ norfnrm : nnmnlof a nnndonr:rl-f ;^h -hr1,,r.i.ruvurvrus! rrroy rv! u evrt,r-vev -JOLaulr arroryorS in the

same manner as is required for an applicat.ion that is reviewed.

under Title 16, chapter 4.

(2) A subdivider whose land division is excluded from

review under '16-4-125(2) is not resuired to submit the

information required in this secr:-on.

(3) A Except as provided in.subsection (4), a governing

body may not, through adoption of regulations, require water and

sanitation information in addition to the information required.

under this section unless the governing body complies with the

procedures provided in 76-3-511.

(4) A subdivider who proposes an al-ternative to the public

water gystem and public sewer svstem resuired bv 76-3-504 (2) (c)

shal-l provide:

(a) information that shows bv a preponderance of the

evidence that the proposed alternative protects public health and

the environment;

(b) information that shows bv a preponderance of the

evidence that the proposed alternative can mitiqate harm to
public health and the environment and is achievable under current

technoloqy;

(c) evidence that the conclusions asserted in subsections

(4) (a) and (4) (b) are suoDorted bv peer-reviewed scientific
studies; and

(d) a comparison of the cost.s to the requlated corununitv

that are directl-v attributable to the reguirement for a public

water svstem and a public sewer svstem versus the costs for the
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proposed aLt.ernative . "

Itnternal References to 76-3-622:

LC B 011

76-3-504 x

Section 6. Section 85-2-306, MCA, is amended to read:

"85-2-306. Exceptions to permit requirements. (1) (a)

Except as provided in subsection (1) (b) r ground water may be

appropriated only by a person who has a possessory interest in
the property where the water is to be put to beneficial use and

exclusive property rights in the ground water development works.
(b) If another person has rights in the ground water

development works, water may be appropriated with the written
consent of the person with those property rights or, if the
ground water deveropment works are on national- forest system

lands, with any prior written special use authorization required
by federal law to occupy, use, or traverse national forest system

lands for the purpose of diversi-on, impoundment, storage,
transportation, withdrawar, use, or distribution of water under

the certificate.
(c) rf the person does not have a possessory i_nterest in

the real property from which the ground water may be

appropriated, the person sha1l'provide to the owner of the real-
property written notification of the works and the person,s

intent to appropriate ground water from the works. The written
notification must be provided to the landowner at l_east 30 days

prior to constructing any associated works or, if no new or
expanded works are proposed, 30 days prior to appropriating the

7 5-3-5A4x
76-3-6A8x

7 6-3-60 1x
76-3-508 x

7 6-3-604x
76-4-10ax I

ZU LC 8011



Unoffi,cial Draft, Copy
. As of: JuIy 26, 2012 ( 4:00pm)

LCBO11

water. The written notification under this subsection is a notice
1. ecfl I I rFmFnJ- nn l rz :nd rlnoq nnJ- ^F^a l-t sYu!! Ertrcrr L L)ll4J urru vvso rrv C Cf eat.e an eaSement l-n Of OVef the

real property where the ground water development works are

l-ocated.

(2) Inside the boundaries of a controlled ground water

area, ground water may be appropriated only:
(a) according to a permit recei-ved pursuant to 85-2-508; or
(b) according to the requirements of a rule promulgated,

pursuant to B5-2-506-

(3) (a)

ouffie Outside the boundaries of a controll-ed ground warer area,

a permit is not required before appropriating ground water by

means of a well- or developed spring:

apprrcFrr

-+e+-.1|LL 

when the appropriation is made by a local

governmental fire agency organized under Title 7, chapter 33,. and

the. appropriation is used only for emergency fire protection,

which may include enclosed storage;
(iil when a maximum appropriation of 350 qallons a minute or

Iess is used in nonqonsumptlve qeothermal heat.ing or cooLifrq

exchanqe applications. aL1 of the water extracted is returned

without del-av to the same source aguifer, and the distance

between the extraction wel-l- and both the ne+rest existinq well

and the hvdraulicallv connected surface waters is more than twice

2I rc 8011
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the distance between the extraction well_ and the iniection well_;

or

from lhe same source from two or more well_s or developed sprinqs

and:

the appropriation is 35 gallons a minute or less and does not

rovided in tion 85-2-3

exceed 10 acre-feet a vear; or

76-

3-1 03 ect to t s of '16-3-

is located at leaSt in part within a basin where new

ropr ater are r ursuant

but

-2-330

-2-336.8 3, or nd the

0 qall les oE ex

consumed a vear.

tr

(b) (i) within
developed spring and

60 days of completi-on of the well or

appropri-ation of the ground. water for
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beneficial use, the appropriator shall_ file a notlce of
a^'-*r ^r i ^- "r'h the riena rf monf nn : f nrm nrnrri dorl hrr thauvrlrPf,c Llull wJ_ L_-

department through its offices.

LC 8 011

(ii) Upon receipt of the notice, the department shal1 rewiew

the notice and may, before issuing a certificate of water rigiht,
return a defective notice for correction or completion, together

with the reasons for returninq it. A notice does not lose

r.rri nri 1-rr nf €i I i nn hon:rrqo nPrrorl-ty or rlrrrrg r-rsucruDe uf defects if the notice is corrected,

completed, and refiled with the department within 30 days of

notification of defects or within a further time as the

department may allow, not to exceed 6 months.

(iii) If a notice is not, corrected and compl-eted within the

time allowed, the priority date of appropriation is the date of
rafi linn = narsggl and Complete nOtice with t.he department.

(c) A certifj-cate of water right may noL be issued until a

correct and complete notice has been filed with the department,

including proof of l-andowner notificat.ion or a written federal

special use authorization as necessary under subsection (1). The

original of the certificate must be sent to the appropriator. The

department shall keep a copy of the certificate in its office in

Helena. The date of filing of the notice of completion is the

date of priority of the right.

(4) An appropriator of ground water by means of a well or

developed spring fj-rst put t.o beneficial use between January 1,

7962, and July I, Ig73, who did not file a notice of completion,

as required by laws in force prior to April L4, 1981-, with the

county clerk and recorder shall file a notice of completion, as

23 LC 8 011-
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provided in subsection (3), with the department to perfect the
water right. The filing of a cLaim pursuant to B5-z-zz1 is
sufficient notice of completion under this subsection. The

priority date of the appropriation is the date of the firing of a

notice, as provided in subsection (3), or the date of the filino
of the claim of existing water right.

(5) An appropriation under subsection (41 is an existing ..

right, and a permit is not required. However, the department

shall acknowledge the receipt of a correct and comprete fillng of
a notice of completion, except that for an appropriation of 35

gallons a minute or less, not to exceed 10 acre-feet a year, the
department shal1 issue a certificate of water right. rf a

certificate is issued under this section, a certificate need not
be issued under the adjudication proceedings provided for in
85-2-236.

(6) A permit is not required before constructingi an

impoundment or pit and appropriating water for use by livestock
if:

(a) the maximum capacity of the impoundment or pit i_s ress

than 15 acre-feet;

(b) the appropriation is less than 30 acre-feet a year;
(c) the appropriation is from a source other than a

perenni-al flowinq stream; and

(d) the impoundment or pit is to be constructed on and will
be accessible to a parcer of land that is owned or under the
contror of the appricant and that is 40 acres or larger.

(7) (a) Within 60 days after constructing an impoundment or
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plt, the appropriat.or shafl- apply for a permit as prescribed by
i_hic n:r1. Qtrl-r-1 p6.f ]-n errhcanli6n (7)(b) , UpOn 1.egeipt Of aLv ruvDsgLlvrl \ /,f \!,r, ul

correct and compl-ete application for a stock water provisionaf
permit, the department shal-l automatically issue a provisional
permit. If the department determines after a hearing that the

rights of other appropriators have been or will be adversely
af fanl-ar{ i I mqrlEULsu, ru ura.! revoke the permit or require the permittee to

modify the impoundment or pit and may then make the permit

c,rl-rianl- {-n iarslg, COnditiOnS, restriCtiOnS, Or limitatiOnS thatt vvrruJ t I Er L! rv urvrro

it considers necessary to protect the rights of other

appropriators.

(b) If the impoundment or pit is on national forest system

l-ands, an appl-ication is not. correct and complete under this

section unt.il the applicant has submitted proof of any written

special use authorization required by federal l-aw to occupy, use,

or traverse national forest system l-ands for the purpose of

diversion, impoundment, storage, transportation, withdrawal, use'

or distribut.ion bf water under the permit.

(B) A person may also appropriate water without applying

frtr ar nri nr t permit under rules adopted by therur (Jr 1.lrrur uO f€C€lvl-ng a

department under 85-2-113. "

{InternaT References to 85-2-306:
85-2-102 x* 85-2-7L3 x
85-2-322 x 85-2-330 x
85-2-401 x 85-20-50L
85-20-901x 85-20-901

x
x
x
x
x
x

85-20-907 x
65-ZU-vUt x
85-20-901 x

85-20-90L
85-20-901
Bs-20-901

85-2-236 x 85-2-302x
85-2-341 x 85-2-343x
85-20-901"x 85-20-901 x
85-20-907x 85-20-901 x
85-20-901x 85-20-90J"x
85-20-9AJx 85-20-901 x
85-20-901 x 85-20-901 x
85-20-901 x 85-20-1501x I

-END-

85-20-94Lx 85-20-90L
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